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CURRENT TOPICS 


The Budget and the General Election 


THE imminence of a General Election and the consequent 
necessity for a rapid Parliamentary passage of the Finance 
Bill has deprived the Budget proposals of their normal content 
of legally—as opposed to fiscally—interesting matters. The 
reduction in the standard rate of income tax will be generally 
welcome to the professional classes, but there will be more 
than a twinge of disappointment that, ‘“‘ in the events which 
have happened,”’ any alleviation in the taxation treatment of 
provisions by self-employed persons for their retirement will 
have to wait, perhaps for another year. Other casualties of 
_ the forthcoming dissolution of Parliament may or may not be 
so widely regretted: the Road Traffic Bill will clearly be 
lost, but it could hardly be described as a measure commanding 
widespread approval. On the other hand, the County Courts 
Bill is, except in detail, a non-controversial reform which 
must now be materially delayed. Even so, a breathing space 
will perhaps not come amiss to those charged with the 
onerous task of adapting the Legal Aid Scheme to the county 
courts. 


Administrative Decisions and the Courts 


A PROMISE having been made on the Government’s behalf 
to examine every aspect of the problems raised in “ Rule of 
Law ’’ (the pamphlet recently published by the Inns of Court 
Conservative and Unionist Society) they will, no doubt, 
give some attention to an article by Mr. Rosin McEwen, 
in the Spectator of 8th April, under the title ‘“‘ The Tyrant’s 
Plea,”’ in which the writer contrasted the position in England, 
particularly as a result of such decisions as Woollett v. Minister 
of Agriculture and the Stevenage case, with that prevailing 
in France. The judges, he observed, have retreated from 
general common-law principles to draw a distinction between 
judicial and “‘ quasi-judicial’? powers which are, and 
“purely administrative ’’ powers which are not, required 
to be exercised in accordance with the rules of natural 
justice. ‘‘ The bewildered citizen,’ Mr. McEwen stated, 
“may ... discover that, where his house has been demolished 
after a decision under the Housing Acts, he has been subjected 
' to a ‘ quasi-judicial’ process, but where he has been dis- 
' possessed after a decision under the Agriculture Act it was 
a ‘purely administrative’ process, although each decision 
was taken by the Ministry concerned after an inquiry 
indistinguishable, to the lay eye, one from the other.” 
Parliament, he wrote, is not, it is to be imagined, anxious 
to add to the number of regular courts and a new Adminis- 
trative Division of the High Court would appear to be 
impracticable. As the alternative he recommended that 
Acts establishing tribunals should be amended so that the 
House of Lords in its judicial capacity could effectively 
protect the public and that the recommendations of the 
Donoughmore Committee be accepted. 
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Local Authority Houses for Key Workers 


THE case of Crimes v. Middleton Corporation, heard by 
the Divisional Court on Ist March, 1955, dealt with an 
interesting point relating to the housing of key workers in 
industry. The Middleton Corporation had, at the request 
of the Government, built 120 houses for Messrs. A. V. Roe’s 
employees, and by an agreement which was subsequently 
slightly varied had bound themselves to let these houses 
to members of the firm. When one of these key workers 
left his employment, the local authority sought to recover 
possession under the Small Tenements Recovery Act, 1838, 
but the tenant objected to the application on the grounds 
that this was not a proper exercise of the corporation’s 
powers of management and that they were virtually acting 
on behalf of an industrial concern. The magistrates granted 
the corporation’s application and when the tenant appealed 
to the Divisional Court by way of case stated his appeal 
was dismissed. The tenant claimed that the case was not 
properly brought in the magistrates’ court and that in any 
case the tenancy, not being one lawfully created by the 
corporation, was protected by the Rent Acts. So far as 
the legality of the agreement between the corporation and 
the company was concerned, GORMAN, J., in his judgment, 
said: ‘“‘I am unable to say here that in arriving at this 
agreement the housing authority, that is, the local authority, 
have acted in breach at all of their powers and duties under 
the Housing Act.’’ The court held that the corporation 
were properly exercising their powers of management in 
terminating the tenancy whatever the motive and that they 
were bound by the House of Lords’ decision in Shelley v. 
L.C.C. [1949] A.C. 56. 


A Car and Three-quarters 


MODERN law gives so much the appearance of a welter of 
inconsequential complication that it is always satisfactory 
to read of the triumphs of old-established principles of the 
sort that the true lawyer feels in his bones. One such prin- 
ciple which has decided more than one case in the past few 
years is that which makes a figure of special damages agreed 
under a contract recoverable only if it is a genuine pre- 
estimate of damage and not in the nature of a penalty. In 
Cooden Engineering Co., Ltd. v. Stanford {1953} 1 Q.B. 86 
the Court of Appeal held by a majority that a clause in a 
hire-purchase agreement by which the hirer was to be liable 
to pay, on determination of the hiring and the retaking of 
the goods, the full balance of the total hire price was penal 
and unenforceable. The relevant clause in Lamdon Trust, 
Ltd. v. Hurrell (1955)| 1 W.L.R. 391; ante, p. 239, was said to 
be in accordance with the usual practice of hire-purchase 
finance companies dealing with motor cars in that it stipulated 
for compensation for depreciation, in case of the return or 
retaking of the car, at the rate of 75 per cent. of the price. Two 
previous decisions in which a depreciation of three-quarters 
had been held recoverable were cited to the court. But each 
of them was before the re-establishment of the penalty 
principle in the Cooden Engineering case, and moreover in 
each the learned judge who tried the case expressed the view 
that the amount at stake was in any event a pre-estimate 
of the damage. This is a question depending on the facts 
of the individual case. DENNING, L.J., declined to treat 
the authorities as indicating that three-quarters was a reason- 
able proportion for depreciation of all goods at all times, 
His lordship adjudged the sum a penalty in the circumstances 
of the case before him. 
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Red Cross Assist Disabled Litigant 


AN instance of how the British Red Cross Society can 
assist in the case of disabled, elderly or distressed persons 
involved in court proceedings is given in a recent issue of 
the Red Cross News Letter. A Polish labourer received 
an injury at his work in 1947, resulting in permanent paralysis ; 
since then he has been in hospital in Denbighshire. A High 
Court case in respect of the accident was due to come on in 
London this year. The Denbighshire branch of the British 
Red Cross Society was asked to take the disabled plaintiff 
to a London hospital, where he would be available for 
interviews with his solicitors before the case. The patient 
needed personal attention all the time and the County of 
London branch provided an escort in court during the week 
of the hearing. The patient’s wife, mother and child were 
also present, and the escort was able to care for the welfare 
of the whole family. As none could speak much English, 
one of the London escorts, a member of the civilian welfare 
staff at Red Cross headquarters, who could speak Polish 
and French, was of great assistance. The injured Pole 
won his case, but at the end of the proceedings he and his 
family were exhausted and in poor shape to face the return 
journey. Once again they were accompanied by the 
Denbigh branch’s welfare officer. The solicitor made a point 
of seeing the Red Cross escorts and expressed his profound 
admiration for their help throughout his client’s ordeal. 
He had no idea, he said, that the Red Cross undertook such 
work in peacetime. This lack of knowledge is probably not 
unique in the profession. It should be pointed out that 
solicitors requiring the services of the Red Cross for escorts 
or in any other way must obtain them through the client’s 
medical adviser. Whilst the Red Cross is always ready to 
assist in these cases, it is not possible for the Society to bear 
any expenses. 


Driving while Disqualified 


Any sense of elation which those in the know might 
justifiably, though respectfully, have felt recently when the 
Lorp CHIEF JUSTICE was put right in the House of Lords on 
a little matter his lordship had forgotten (the exemption of 
police on duty from the speed limit) may well be toned 
down by the suburban report of a puzzle which at first is 
said to have baffled the advocates in a case at Wallington, 
Surrey. The bench, exercising their powers under s. 6 (3) 
of the Road Traffic Act, 1934, had modified a disqualification 
order on a motorist by ordering him to be disqualified, the 
report says, ‘‘ from driving,’ until he had passed a driving 
test. A circulus inextrabilis appeared to enchain the un- 
fortunate victim, for how was he to take the test without 
driving? The solution on the spot is reported to have been 
propounded by a police officer, all credit to him, who told 
the court that he understood that the motorist would have 
to apply for a provisional licence in the normal way and 
could then drive so long as he exhibited ‘‘L’’ plates and 
was properly accompanied. In point of fact this is an instance 
in which Parliament has not been so purblind as those present 
at first imagined. The very next subsection of s. 6 has 
managed to forestall the police officer's very notion. It 
entitles the person disqualified by such a temporary dis- 
qualification order nevertheless to obtain and hold a pro- 
visional licence and to drive in accordance with its conditions. 
Or, putting it in another way, the ban is not on driving but 
on holding a licence to drive, and where a test or a fresh test 
is envisaged by the magistrates the provisional licence necessary 
to take the test is excepted from the ban. 
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The Cambridge Law Journal 


WE congratulate the editors and publishers of the Cambridge 
Law Journal on the April, 1955, issue. It is one of the most 
successful and interesting reviews of its kind for some years 
past. Of outstanding importance to practitioners is Professor 
H. G. HANBURY’S second and last instalment of his analysis 
of such recent cases on licences as Thompson v. Earthy 
[1951] 2 K.B. 596, Errington v. Errington {1952} 1 K.B. 290, 
and Bendall v. McWhirter [1952] 2 Q.B. 466. His submission 
with regard to Lord Justice DENNING’s expression of opinion 
in the last-mentioned case merits close study by both con- 
veyancing and litigation practitioners. Lord Justice Denning 
was wrong, he thought, if he intended to identify the right of 
alicensee with any of the equitable interests falling under the 
Land Charges Act, 1925. But no fault could be found with 
his view if he meant merely that the list of equitable interests 
isin no way closed by the legislation of 1925, that to equitable 
interests other than those there enumerated the old rules 
as to notice will continue to apply, and that a purchaser 
will, in general, find a tenant’s possession an insurmountable 
obstacle in his path when he seeks to disclaim notice. If 
the interest of a licensee is to be regarded as an equitable 
interest, Professor Hanbury writes, it is one unknown to the 
Land Charges Act, and governed by the rules of equity 
concerning notice with which we were familiar before 1926. 
Mr. J. E. S. Simon, Q.C., M.P., contributes an article on 
“Evidence Excluded by Considerations of State Interest,’’ 
with comment on Broome v. Broome [1955] 2 W.L.R. 401; 
ante, p. 114, and Iwi v. Montesole (DoNovAN, J., 7th to 14th 
March, 1955). Mr. J. C. Smiru, lecturer in law at the University 
of Nottingham, writes of ‘‘ The Personnel of the Criminal Law 
in England and the United States.’’ Not the least interesting 
of his comparisons is that of the independent criminal 
barrister in England and the member of the merged profession 
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in the United States, to the disadvantage of the latter. 
“The Perfecting of Orders in Chancery,’’ by Mr. MICHAEL 
Birks, Clerk to the Chancery Registrars, is of importance to 
equity practitioners. The admirable comments on cases and 
book reviews complete a memorable issue. 


Wisdom for Lawyers 


UnDER the title “A Story about Wisdom for Lawyers 
as well as Other Human Beings,”’ the Massachusetts Law 
Quarterly for December, 1954, quotes the following: ‘A 
Kentucky resident we’ve heard about was recently féted for 
having reached his 100th birthday. One friend approached 
him and said, ‘ Uncle Alvin, how does it happen that you're 
so wise?’ ‘Because I’ve got good judgment,’ the old 
fellow replied. ‘Good judgment comes from experience, 
and experience—well, that comes from poor judgment ’.”’ 
A celebrated newspaper proprietor, writing on success and 
how to achieve it, attributed it mainly to good judgment. 
It is even more so in the law, particularly in litigation, and 
no less in what is sometimes called family practice. Is 
judgment innate or is it acquired by the painful method of 
learning from one’s mistakes, as the anecdote seems to 
suggest ? For those who sometimes fear that they lack the 
innate gift of judgment, it is comforting to read the biography 
of such a perfectionist in his art as the late Sir Patrick 
Hastings, who wrote of himself: ‘‘ During my first two years 
I think I tumbled into nearly all the pitfalls, but each was 
a valuable experience, because it taught me the best way 
to clamber out, and there is no other way of learning. 
Advocacy cannot be learned by reading law books any more 
than a boxer can learn to fight by merely punching at a ball. 
He has got to be knocked down many times before he is 
fit to earn his living in the ring.” 


“ADVERTISING FOR DEBTS” 


READERS of Galsworthy will remember that, after the last 
of the old Forsytes had been deposited with due ceremony in 
the family vault at Highgate, Soames and his old clerk returned 
to the house in Bayswater Road to read the will (it was over 
this will that the author fell into the error, excusable enough 
in one who had given up the practice of the law many years 
before this part of the Forsyte Saga was written, of confusing 
the rule against perpetuities with the periods allowed for the 
accumulation of income by the Thellusson Act). After the 
teading, Soames handed his clerk the will and told him to 
“advertise for debts ’’ (adding, if memory serves me right, 
that there would not be any). The phrase “ advertising 
for debts ’’ is the usual description of the process of inserting 
the statutory advertisements which protect the personal 
tepresentatives in the event of an unexpected claim being 
made after distribution has been completed, but it is a 
misnomer, for the claims against which protection is thereby 
afforded are not confined to those of creditors. This is made 
clear by the recent decision in Re Aldhous [1955] 1 W.L.R. 459, 
and p. 276, ante. 


The testatrix died in 1948 intestate as to her residuary 
estate. Her executors inserted advertisements pursuant 
to s. 27 of the Trustee Act, 1925, in the form in which those 
advertisements are now made, giving notice that “‘ all persons 
having claims against the estate of’’ the testatrix were 
required to send particulars thereof to the executor’s solicitors 


before a specified date, after which date the estate would be 
distributed ‘‘ having regard only to the claims then notified.”’ 
No claim by any person as next of kin having been made, 
the executor paid the balance of the estate to the Treasury 
Solicitor as bona vacantia. Subsequently a person made a 
claim as one of the testatrix’s next of kin, and in the litigation 
which gave rise to this reported decision the crucial question 
was whether the testatrix’s estate had been fully administered 
or not. On this question, it was held that s. 27 applied to the 
claims of persons beneficially interested as well as to the claims 
of creditors, with the result that the executor was protected 
by the section in respect of the payment which he had made, 
after the expiration of the advertised period, to the Treasury 
Solicitor ; on that footing, as no proceedings could be brought 
against the executor in respect of his administration of the 
estate, the estate had been fully administered. 


But the form in which the advertisement had been inserted 
drew some observations from the bench which it is important 
for anyone concerned in the administration of estates to note. 
Danckwerts, J., said that it was clear that this form of 
advertisement, which had been used for so long, had been 
based on the provisions of s. 29 of the Conveyancing and Law 
of Property Act, 1859 (commonly known as Lord St. Leonards’ 
Act). The gist of that section was as follows: where an 
executor or administrator had given such notices as, in the 
opinion of the court in which the executor or administrator 
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is sought to be charged, would have been given by the Court 
of Chancery in an administration suit, for creditors and others 
to send in their claims against the estate, such executor or 
administrator should, at the expiration of the time given, 
be at liberty to distribute having regard to the claims of which 
such executor or administrator then had notice, and should 
not be liable for the assets so distributed to any person of 
whose claim he should not have had notice at the time of 
distribution. The form of advertisement used in the case 
before the court included the words “‘ against the estate,’’ 
which appeared in s. 29 of the 1859 Act, but which, as will be 
seen, are not reproduced in s. 27 of the 1925 Act. In this 
form, it seemed to the learned judge, the advertisement was 
unfortunately worded if it was intended to notify persons 
without legal training that they were invited to put in their 
claims to share beneficially in the estate : “‘ claims against the 
estate ’’ of a deceased person suggested to him, and he imagined 
to most reasonable people, much more naturally claims by 
creditors than by beneficiaries. (In fact, as was pointed out 
in this judgment, an advertisement given under s. 29 of the 
1859 Act substantially in the form used in this case had been 
held many years ago to be effective against the claims of next 
of kin as well as of creditors; but this does not affect the 
criticisms here made of this particular form.) 

Section 27 of the 1925 Act, which reproduces with some 
important amendments (e.g., by applying this provision to 
real property as well as to personalty) s. 29 of the 1859 Act, 
provides that trustees or personal representatives may give 
notice by advertisement “‘ in the Gazette, and in a newspaper 
circulating in the district in which the land is situated, and 
such other like notices . . . as would, in any special case, 
have been directed by a court of competent jurisdiction in an 
action for administration ’’ of their intention to distribute, 
and requiring any person interested to send within the time, 
not being less than two months, fixed by the notice particulars 
of his claim ; and at the expiration of this time the trustees or 
personal representatives may distribute having regard only 
to the claims of which they then had notice, and shall not be 
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liable to any person of whose claim they have not had notice 
at the time of distribution. 


Danckwerts, J., read part of this section, and continued 
as follows: “It is perfectly plain that that section applies 
equally to the claims of beneficial owners as to the claims 
of creditors in respect of any estate or trust fund. The 
words ‘against the estate’ do not appear anywhere in 
(s. 27 (1)}] and I cannot help thinking that the time has come 
when advertisements for creditors and for persons beneficially 
interested in the estate of a deceased person should be re-cast 
so as to follow more accurately the wording of the present 
operative section . . . and to be expressed in such a way 
as to indicate to normal people that it is not merely the 
claims of creditors which are required to be sent in, but also 
those of beneficiaries.”’ 


Any layman who happens to read this judgment will 
doubtless enjoy this reference to “‘ normal people.’’ But the 
lawyer must pay heed to the substance of these observations. 
The form in which advertisements under s. 27 appear (if 
that is the right tense to use at the time when this is written) 
in the London newspapers was settled pursuantly to 
arrangements made by the Lord Chancellor’s Office in 1948, 
and doubtless this form will be amended in the near future 
to meet the learned judge’s criticisms. The new form, if it 
appears, would also provide a precedent for those advertise- 
ments which still appear in a more extensive form, that is, 
in newspapers not covered by the arrangements made in 
1948. But this may take some time, and in the interim 
there is no reason why advertisements in newspapers not 
covered by the 1948 arrangements should not be drawn in 
the more up-to-date form suggested in this judgment as 
more appropriate to the scope of s. 27 than the form currently 
used. I suggest that if notice is given “that all persons 
having any claims against the estate as creditors or any 
persons beneficially interested in the estate ’’ should send in 
particulars of their claims, etc., the requirements of the 
section would be adequately met. “ABC” 


FARM TENANT’S STATUTORY OBLIGATION TO PUT 
INTO REPAIR 


THE mere fact that a decision is reversed on appeal may 
not make a case worth reporting by law reporters; all the 
same, I think that a recent agricultural dilapidations action, 
of which an account is given in a farming periodical, might 
well have attracted their attention. It may be that it was 
considered but a redundant illustration of the principle 
that when Parliament imports obligations into contracts 
and describes the obligations by expressions the effect of 
which has long been recognised at common law, then the 
common-law interpretation of those expressions is adopted 
and all the common-law incidents of such obligations are 
attached to what is imported. Of this more later. 

The parties to the recent litigation were Mr. Evans, of 
Penralltygwin (landlord), and Mr. Jones, of Llechryd (tenant), 
and the holding alleged to have suffered dilapidation was at 
Ffostrasol (which, in case any reader does not know it, is 
near Llandyssul). The property itself bore the short title 
of Mock Farm ; possibly a case of nomen atque omen, for the 
fact that the tenancy had lasted but four years appears to 
reflect somewhat derisively on the efforts of the Legislature 
to make such relationships really durable. 


The agreement had not been reduced to writing. Conse- 
quently, terms as to the maintenance, repair and insurance 
of fixed equipment, made by the Minister of Agriculture 
and Fisheries under s. 8 (1) of the Agricultural Holdings 
Act, 1948, were by that subsection deemed to be incorporated 
in the contract of tenancy. Those terms are to be found 
in the Agriculture (Maintenance, Repair and Insurance of 
Fixed Equipment) Regulations, 1948, made by Mr. Tom. 
Williams on 24th February, 1948 (under s. 37 (1) of the 
Agriculture Act, 1947, then in force), which came into 
operation on 1st March of that year. 

The tenancy had commenced at Michaelmas, 1949, the 
rent being a progressive one, rising from {80 to £84. As it 
was an oral tenancy, the provisions would indeed have been 
deemed to have been incorporated even if the tenancy had 
commenced before St. David’s day of the year before, and 
would have overridden any verbal agreement to the contrary, 
though a burden might have been thus transferred ; in this 
case, however, retroactive effect was not in question. 

The regulations divide responsibility for different items 
between the parties to the tenancy, and Pt. II, headed 
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“Rights and Liabilities of the Tenant,’’ commences with: 
“Except in so far as such liabilities fall to be undertaken 
by the landlord under Pt. I hereof. 5. To repair and to keep 
and leave clean and in good and tenantable repair, order and 
condition, the farmhouse, cottages and farm_ buildings, 
together with all . . . fences, live and dead hedges... 
ditches ...in and upon the holding... and also to 
report in writing immediately to the landlord any damage, 
however caused, to items for the repair of which the landlord 
is responsible.”’ 

The landlord claimed compensation for the bad condition 
in which certain hedges, fences and ditches were left when the 
tenancy terminated at Michaelmas, 1953. The tenant said 
their condition was no worse than it had been when the 
tenancy began. This raised the question whether reg. 5 
obliged a tenant to put into repair what was out of repair 
when he incurred the liability to ‘‘repair and to keep and leave”’ 
it ‘ in good and tenantable repair, order and condition.’’ On 
this point the arbitrator stated a case for the opinion of the 
county court (Sched. VI, para. 24), and the opinion formed 
by His Honour Judge Trevor Morgan was that the tenant 
was not obliged by reg. 5 to deliver up the subject-matter 
in any better condition than that in which he had found it 
at the commencement of the term. 


As regards the construction of covenants, the point has 
long been settled in favour of the covenantee. The position 
was summed up by Lord Esher, M.R., in his judgment in 
Proudfoot v. Hart (1890), 25 Q.B.D. 42 (C.A.), in these terms : 
“What is the true construction of a tenant’s contract to 
keep and deliver up premises in tenantable repair? Now, 
it is not an express term of that contract that the premises 
should be put into tenantable repair, and it may, therefore, 
be argued that, where it is conceded, as it is in this case, 
that the premises were out of tenantable repair when the 
tenancy began, the tenant is not bound to put them into 
tenantable repair, but is only bound to keep them in the 
same repair as they were in when he became tenant of them. 
But it has been decided—and, I think, rightly decided— 
that where the premises are not in repair when the tenant 
takes them, he must put them into repair in order to discharge 
his obligation under a contract to keep and deliver them up 
in repair... I am of opinion that under a contract to 
keep the premises in tenantable repair and leave them in 
tenantable repair, the obligation of the tenant, if the premises 
ase not in tenantable repair when the tenancy begins, is to 
put them into, keep them in, and deliver them up in tenantable 
repair.”’ 

It may be that the learned county court judge was 
influenced by the consideration that the legislation was 
somewhat revolutionary in that it was capable of modifying 
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existing rights, and was not influenced by any argument that 
might have been based on the consideration that the rent was 
progressive ; but at all events he acceded to the tenant’s 
contention that the incorporated term merely obliged him 
to keep the hedges, etc., in as good a condition as they had 
been in when he took the farm. That, I think, has been the 
line usually taken by covenantors in such cases; it may 
be that they would have had a better chance of success if, 
instead of inviting the court to read “ keep in repair ’’ as 
meaning “‘ keep in the state of repair in which it now is’’ 
they had urged that the covenant had no application at all 
to what was out of repair: lex non cogit ad impossthilia. 


That maxim has, in fact, underlain the reasoning applied 
in a very different type of case to which I will now turn, 
in which it has been decided ‘“ over and over again’’ that 
notice of want of repair is a condition precedent to liability 
on the part of a landlord covenantor, though the covenant 
says nothing about such notice. And it may not have been 
brought to the county court judge’s attention that this 
qualification has been held to govern the obligation imposed 
by the Housing Acts: ‘In any contract for letting for 
human habitation a house at a rent not exceeding, etc., 
there shall, notwithstanding any stipulation to the contrary, 
be implied . . . an undertaking that the house will be kept 
by the landlord during the tenancy in all respects reasonably 
fit for human habitation.”’ It could be and has been argued 
that here is a plainly worded enactment, and there is no need 
to go beyond its own words to find its meaning. But the 
contrary view prevailed in Morgan v. Liverpool Corporation 
[1927] 2 K.B. 131. The clause in the Housing Act (that of 
1925 was then in force, but the wording of the Housing 
Act, 1936, s. 2 (1), is similar), said Atkin, L.J., “‘ is imposed 
as a contractual term and as such it appears to be only 
available to the tenant because it is a term of the tenancy.”’ 
And Hanworth, M.R.: ‘It has long been established law 
that where there is a covenant on the part of the landlord 
to keep the premises in repair, the tenant must give notice 
to the landlord of what is out of repair, for he, the tenant, 
being in occupation, has an opportunity of knowing what the 
condition of the premises is, an opportunity denied to the 
landlord, who may be at a distance.’’ The decision was 
approved in McCarrick v. Liverpool Corporation |1947) 
A.C. 219. , 

These authorities may well have had some bearing on the 
correct interpretation of the ‘“‘ Fixed Equipment ’’ Regula- 
tions, but, as they were concerned with implied qualification 
rather than with construction, the recent case appears to be 
worth noting. The reporters were not, I trust, deterred 
by the consideration that our law reports already contain 
at least eight cases of Evans v. Jones. R. B. 


HERE AND THERE 


STILL CHILDISH 


THERE was once a very learned bishop who always insisted 
on taking a catechism class of small children because, he said, 
they got down to fundamentals and kept his theology up to 
the mark. He was quite right, of course, and he might have 
added that you can learn a lot more about human behaviour 
from children than from their elders. When no elders are 
forcing their own inhibitions on them, children are the most 
consummate and ruthless realists. Left to themselves they 
would smash up the world and, when grown-ups shed their 
consciences thoroughly enough to become as little children 
mostly are, they show every sign of doing it, In their attitude 


to the acquisition of property, a tree let us say, children display 
three basic points of view. The less aggressive and eruptive 
child will find a tree which is res nullius, as the Roman 
lawyers used to say (meaning that it lacked an owner but was 
capable of having one), and will appropriate it because he wants 
to climb up it on his own into a private world of his own. 
Contrariwise the aggressive and eruptive child will invade 
and appropriate a tree vi et armis precisely because it does 
happen to be someone else’s. Finally, there’s the acquisitive 
child who'll “ bag ’’ any tree within reach just in case any 
other child might ‘‘ bag”’ it first. Under all disguises, the 
nations of the world are only the lengthened shadows of the 
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children playing and fighting among the trees, though, the 
way the world has gone, there’s precious little chance left of 
finding a res nullius or a terra incognita, at any rate one where 
one may reasonably expect to be left in happy escapist 
solitude for very long. That leaves the nations of the world 
with two alternatives—war (or taking over other children’s 
trees by force) and peace (thinking quickly enough to bag 
any tree that no one’s thought of bagging first). 


SEA LAWYERS 


THE “ bagging ’’ game on the international scale used to be 
played as a sort of game of hide-and-seek up and down 
Treasure Island or in the long grasses and bushes of the more 
thinly populated parts of the world, but now, thanks to the 
ingenuity with which the scientists have laboured to provide 
the human race with new motives and methods for self- 
destruction, the grown-up children have been able to shift 
their activities to the sea and stake possessory claims in what 
has hitherto been no man’s water and the fishes’ sea bed. 
So now we may look forward to a veritable swarming of sea 
lawyers. International lawyers had noticed, but no one else, 
the quiet annexation by the United States, Mexico, Chile, Peru 
and the Argentine of the continental plateaux stretching out 
from their coasts under the high seas. No one but big business 
noticed last year the underwater oil rush off the coasts of 
Texas and Louisiana, involving the investment of $500 million. 
If it had not been for the battle of the whales between 
Mr. Onassis and the Peruvian Navy, Lloyd’s intervening, no 
one but the international lawyers would have noticed the 
new prospective rulers of the waves in the South Pacific, 
Peru, Chile and Ecuador, who two years ago agreed to set 
up a permanent commission to exploit and conserve its 
maritime resources. Even when not deprived of our 
newspapers, it’s remarkable how little we notice about 
the great big world unless, like Mr. Onassis and his 
whales, something erupts into a “‘story’’ that can be told 
in capital letters in the headlines. I think all we grown-up 
children ever really asked of the Press was: “Tell us a 
story.” 


ANOTHER PACIFIC CLAIM 


FASCINATED by the judicial blessing given by the Peruvian 
courts to the Peruvian Government’s claim to extend its 
authority 200 miles across the Pacific waters, most of us 
probably missed the report of some even more significant 
legal proceedings of equally wide import at the other side of the 
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ocean. Unfortunately the court applied to was not so 
accommodating—unfortunately, that is, from the point of 
view of the international lawyers, since here was the potential 
starting point of a dispute which would have kept the jurists 
at The Hague prosperous and happy for an indefinite period. 
If one seeks the fundamental function of the International 
Court of Justice it is surely to assert that might is not right 
and that the small and weak shall not be brushed aside by the 
big and strong. Very well then, here was a test case and, 
though it finally went off on a point of jurisdiction, the claim 
has been deferred but not killed. It was quite a simple claim 
really, and one must not allow its magnitude to obscure its 
fundamental simplicity, although considerations of religion 
and history entered into it, and these are always delicate 
matters. Nor will a jurist properly impregnated with the 
spirit of law turn up his nose at a point of principle merely 
because it is originally raised in a court of somewhat limited 
jurisdiction in a rather remote locality. Therefore, the 
particulars are worth noting. The date was the 22nd March, 
1955. The place was Rowene in North Auckland. The tribunal 
was the Maori Land Court presided over by Judge Clark. 
The claimants were the Ngapuhi tribe. Their claim was for 
the Pacific Ocean surrounding New Zealand—the great ocean 
of Kiwa. The ruling sought was that it should be vested in 
Maori trusteeship. The ground of the claim was that this was 
required by the respect due to the sea god Moana who had 
allowed New Zealand to be plucked from the sea. The learned 
judge congratulated the claimants on the completeness of 
their historical researches, but held that the court’s maritime 
jurisdiction was limited to disputes regarding Maori fishing 
rights. In a very proper spirit the claimants accepted his 
ruling. Except that they are behaving with a courtesy and 
decorum rare on these occasions, you will notice that the 
Maoris are only doing what larger national groups have been 
doing for quite a long time. The Germans have at times 
quite seriously believed that the North Sea was the German 
Ocean, and the Mediterranean not so very long ago was known 
in influential circles in Rome as Mare Nostrum. It may well 
be only a matter of time and a sharp decline in the British 
Navy before Dublin finds historical and religious reasons for 
asserting jurisdiction over the Irish Sea. Already the jurists 
of more than one nation must be making out an irrefutable 
case for the annexation of the moon. But fundamentally all 
the arguments can be compassed into two syllables: ‘Bags I.” 
But it is pleasant when it is said with the old-world courtesy 


of the Maoris. RICHARD Roe. 
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TALKING 
PLAIN TALES FROM 


THE WATERY BIER 


Tue trial of Spencer Cowper for the alleged murder of a girl 
named Sarah Stout took place before Baron Hatsell at the 
Hertford Assizes on 16th July, 1699. Cowper, a barrister, 
was the grandfather of William Cowper, the poet. His career 
was not undistinguished. He became a member of Parliament, 
Attorney-General to the Prince of Wales, Chief Justice of 
Chester and (shortly before his death in 1727) a Judge of the 
Court of Common Pleas. 

The trial was in a sense a domestically forensic affair. 
Charged with Cowper were three others directly or indirectly 
concerned with the practice of the law—Ellis Stephens and 
William Rogers, attorneys, and John Marston, a scrivener. 
The indictment alleged that the four of them had strangled 
Sarah Stout and had thrown her body into the Priory River. 


A great many of the trials of that time make disappointing 
reading for the lawyer because of the harsh rule that denied 
counsel to the accused except for the purpose of making 
submissions to the court upon points of law. Such was the 
trial of the Earl of Warwick, which took place some three or 
four months before that of Cowper. The questions that his 
lordship did not ask would fill a volume, and the truth of 
that dark affray in Leicester Fields and how his sword became 
covered with blood will probably never be known. Good 
enough, one might say, for novelists—most of the drama was 
bodily transposed to Esmond—but to the lawyer enigmatic 
and exasperating. 

From this particular flaw the trial of Spencer Cowper is 
free, and this by the happy accident that Cowper, being a 
barrister, was able to meet the prosecution on almost level 
terms. But for certain defects due to the ineptitude of the 
judge, the trial was, by our standards, almost fair, and in its 
way it is a little classic. 

In theory it should have made no difference to the other 
three prisoners that Cowper was appearing, as they were, 
in person ; in practice they enjoyed much the same advantages 
as they would have done if counsel had been briefed for them : 
their case stood or fell by Cowper. He, of course, had the 
best of all reasons to study his brief, being uncomfortably 
close to that fix which, according to Dr. Johnson, may be 
depended upon to ‘concentrate the mind wonderfully.” 
And it is as certain as anything can be that if Cowper had not 
been a barrister, and an able one at that, all four of the 
prisoners would have been convicted on the flimsiest evidence. 

The Crown case showed that Cowper came to Hertford 
for the opening of the assizes on 13th March, 1699. There 
he dined and stayed at the house of one Barefoot until four 
in the afternoon, when he left for the house of Mrs. Stout 
(mother of Sarah), saying that he would return to lodge at 
Barefoot’s for the night. He supped with Mrs. Stout and her 
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“SHOP” 
THE SHELVES—VIII 


daughter, and then at about eleven o'clock Mrs. Stout, in 
his hearing, gave orders to the maid to warm his bed, upon the 


supposition that he was lodging the night there: to this 
he did not, at least in the maid’s hearing, demur. “ The 


maid upon this went upstairs to warm his bed, expecting the 
gentleman would have come up and followed her before she 
had done ; but it seems while she was warming his bed, she 
heard the door clap together ; and the nature of the door is 
such that it makes a great noise at the clapping of it to, |so 
that anybody in the house may be sensible of any one’s 
going out.’’ Thereupon the maid came down, to find that 
“there was neither Mr. Cowper nor Mrs. Stout ’’—meaning, 
in this context, the daughter, whom in these days we would 
call Miss Stout, and for the avoidance of further confusion 
may call Sarah. Mrs. Stout and the maid waited up for Sarah 
all night ; but this was the last evidence of her in life. The 
next morning her body was found “‘ floating and swimming "’ 
in about four feet of water by the mill dam. 


Here was something against Cowper, though one might not 
think it very strong—that he was the last person seen in the 
presence of Sarah ; and there, perhaps, the matter might have 
rested but for an extraordinary conversation that was going 
on at about the same time of the night at another lodging 
house in the town, where the other three prisoners had returned 
after a lively evening at the Glove and Dolphin. The two 
Gurreys, husband and wife, who kept this lodging house, 
gave slightly differing accounts of the discourse, Mrs. Gurrey’s 
version being a distinct improvement on her husband’s, but 
the following narration by prosecuting counsel in his opening 
address will be near enough for our purpose :— 

While the people of the house were going about, they 
observed and heard these gentlemen talk of Mrs. Sarah 
Stout ; . one said to the other, Marson [sic] she was an 

old sweetheart of yours: Ay, saith he, but she cast me off, 
but I reckon by this time a friend of mine hath done her 
business. Another piece of discourse was . . . a friend of 
mine is even with her by this time. They had a bundle of 
linen with them, but what it was is not known, and one takes 
the bundle and throws it upon the bed, well saith he, her 
business is done, Mrs. Sarah Stout’s courting days are 
over ; and they sent for more wine ...; so after they had 
drunk of the wine they talked of it, and one pulled out a 
great deal of money; saith one to another, what money 
have you spent to-day? Saith the other, thou hast 
forty or fifty pounds for thy share: saith the other, [ will 
spend all the money I have, for joy that this business is 
over. 

Such was said to be the conversation, but to add verisimi- 
litude, Mrs. Gurrey deposed to finding a piece of cord in a 
trunk, which could not have been there before her lodgers 








288 [Vol. 99] 


had departed, because she had swept and dusted the room in 
the morning. But what this had to do with the crime, why 
she should dust inside a trunk, or why the murderers should 
have deposited it there remained throughout the trial 
mysteriously unexplained like the sinister bundle of linen. 


If Mrs. Gurrey indulged a spirited imagination, it was 
left to the more solid Mr. Gurrey to introduce a touch of the 
macabre. Hearing ‘‘that this party was in the water,” 
he was burning to be off to the mill but was “ fain to wait ”’ 
until his daughter came down to look after the shop ; he then 
made the best pace he could and on the way fell in with 
Mr. Marston and Mr. Stephens. On the previous evening 
he had promised, as an obliging landlord, to find some means 
of putting them in the way of meeting Sarah Stout. Now, 
on his catching up with them (and to quote from his evidence) : 
“Said I, this person has come to a sad accident ; said they, 
so we hear; but nevertheless we will be as good as our word 
and go and see her.’’ And as if this were not in sufficiently 
poor taste, on their overtaking Rogers, ‘‘‘O, landlord!’ 
says Rogers, ‘you may take up that rogue’ (pointing to 
Mr. Marston) ‘ for what he said last night ’.”’ Gurrey could 
make nothing of it; he did not think “ they speaking so 
jocularly, that there was any suspicion of their being concerned 
with the murder.’’ No doubt when he got home, Mrs. Gurrey 
told him not to be so simple; at all events (as appeared in 
cross-examination) she pressed him to testify at the coroner’s 
inquest, which he declined todo. In re-examination she stated 
that she told him “‘ if he would not tell of it, she would tell of 
it herself, for she was not able to live,” i.e., for thinking of it. 


The prosecution sought to prove that the dead woman had 
been strangled ; since there was not a scrap of evidence to 
support this theory, Jones, for the Crown, was forced back 
upon evidence that she had not been drowned. He therefore 
mustered a host of witnesses to convince the court (a) that the 
body was “ floating and swimming ”’ ; (b) that drowned bodies 
sink ; (c) that a corpse committed to the water floats. Readers 
may be spared the more gruesome factual evidence concerning 
the posture and condition of the body, which in any case 
was inconclusive, for generally speaking the prosecution 
witnesses agreed between themselves that the body was 
floating and the defence witnesses that it was not. 


The expert witnesses on each side differed handsomely 
as expert witnesses do. For the prosecution appeared three 
surgeons—Messrs. Dimsdale senior and junior and Mr. Coats- 
worth; three doctors—Dr. Nailor, Dr. Burnet and 
Dr. Woodhouse ; and, for good measure, two seamen, to give 
the nautical view—Edward Clement and Richard Gin. 
Standing by for Cowper were Drs. Sloane, Garth, Crell, 
Morley, Gilstrop, Harriot and Wollaston, all of whom gave 
evidence. 


The following extract from Dr. Nailor’s evidence may 
stand for the theory of the prosecution experts, and incidentally 
it throws a lurid light upon the confines of cross-examination 
in those days :— 

Jones: We ask you the same question that Dr. Coats- 
worth was asked: What is your opinion of dead bodies ? 
If a body be drowned, will it have water in it or no? 

Dr. Nailor : My lord, I am of opinion that it will have a 
quantity if it be drowned ; but if there be no water in the 
body, I believe the person was dead before it was put into 
the water. 

Cowper: I would ask the doctor one question, my lord, 
whether he was not a constant voter against the interest 
of our family in this corporation ? 
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Dr. Nailor: I never did come to give a vote but Sir 
William Cowper, or his son, opposed me, and said I had 
no right to vote. 


Cowper: I would have asked the same question of the 
Dimsdales if I had remembered it; they are of another 
party, as this gentleman is. 


Hatsell, Baron: It is not at all material, as they are 
witnesses ... Call Mr. Babington. [N.B. “as they are 
not witnesses ’’ would be more intelligible but in fact they 
were witnesses. ] 

The learned judge’s contribution to this discussion did not 
carry the matter much further :— 


Hatsell, Baron: Dr. Browne has a learned discourse, 
in his Vulgar Errors, upon this subject, concerning the 
floating of dead bodies; I do not understand it myself, 
but he hath a whole chapter about it. 


The two seamen reinforced the prosecution doctors from 
practical experience, Clements giving vivid accounts, first of 
an engagement in ’89 or '90 with the French in “ Beachy 
Head fight,’’ and secondly the sinking of The Coronation in 
1691. ‘‘ We saw the men walking up and down on the right 
side {of The Coronation], and the ship sink down, and they 
swam up and down like a shoal of fish one after another, 
and I see them hover one upon another and drop away by 
scores at a time ; and there was an account of about nineteen 
that saved themselves . . . but there were no more saved 
out of the ship’s complement, which was between five and six 
hundred, and the rest I saw sinking downright some twenty 
at a time,’ etc. After more such evidence :— 


Jones: I suppose that all men that are drowned, you 
sink them with weights ? 

Clements: Formerly shot was allowed for that purpose ; 
there used to be three score weight of iron but now it is a 
bag of ballast that is made fast to them. 

Jones: Then you take it for a certain rule that those 
who are drowned, sink, but those that are thrown overboard 
do not ? 


Clements: Yes; otherwise why should the government 
be at that vast charge to allow three score or four score 
weight of iron to sink every man, but only that their 
swimming about should not be a discouragement to others ? 


And so, after a few other picturesque yarns, as of the poor 
dead sailor whose legs, having been shot away, were pitched 
overboard separately from the trunk (the legs sinking, but the 
trunk floating), Clements removed his sanguinary and salty 
presence from the witness-box to make room for Gin, a canny 
type who very nearly spoilt the whole effect :— 


Gin: I was at sea great while, and all the men that I 
see turned overboard had a great weight at their heels to 
sink them. 


Jones : Then will they swim otherwise ? 
Gin: So they say. 

Jones : Are you a seaman ? 

Gin; I went against my will in two fights. 


The doctors called for the defence would have none of all 
this. Dr. Sloane cited ‘“‘ drunkards, who swallow freely 
a great deal of liquor, and those who are forced by the civil 
law to drink a great quantity of water which in giving the 
question (as it is called) is poured into them by way of 
torture to make them confess their crimes.’’ And, without 
positively asserting that he had drowned any of his patients 
by this method : “ when people have been very weak or forced 
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to take medicines I have observed some spoonfuls in that 
cndition (if it went the wrong way) to have choked or 
suffocated the person.”’ 


Ir. Garth, seeking to queer the pitch of prosecution 
witnesses to fact, asserted that it was as unnatural for a 
human body to float on its side as for a shilling to rest on 
its edge or for a deal board to float edgewise. And he poured 
scorn on the sailors :-— 


The seamen are a superstitious people, they fancy that 
whistling at sea will occasion a tempest ... We have 
reason to suspect the seaman’s evidence; for he saith 
that three-score pound of iron is allowed to sink the dead 
bodies, whereas six or seven pounds would do as well. 
I cannot think the commissioners of the navy guilty of so 
ill husbandry [i.e., in using 60 lb. where six or seven would 
do}; but the design of tying weights to their bodies is to 
prevent their floating at all [i.e., coming to the surface 
and thereafter floating ?] which would otherwise happen 
in a few days. 


Dr. Crell, despite a caution from the judge to stick to his 
own opinions, managed to slip across to the jury a dictum 
of Ambrose Parcy, chief surgeon to Francis I in his campaigns, 
that froth about the nostrils and mouth is a sure sign of a 
drowned man. And Mr. William Cowper (no relation of the 
accused), a prominent surgeon and a Fellow of the Royal 
Society, who had tried hanging two dogs and drowning three, 
related that all of them but a spaniel (which on account of 
its long hair, floated when it should have sunk) conformed to 
his theories. 


We have ourselves floated too long upon this watery bier 
of medical speculation, which seems to leave matters much 
where they were when poor Sarah’s body was laid upon the 
grass by the mill dam. As Cowper pointed out—and the 
judge was obliged to agree with him—the prosecution 
witnesses might think that the girl had not been drowned, 
but there was nothing whatever to show how she died other- 
wise. And quite apart from this, Cowper had a perfectly 
sound alibi. The evidence showed that after leaving 
Mrs. Stout’s he went directly to the Glove and Dolphin, where 
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he remained for about a quarter of an hour and then returned 
straight to his lodging with Mrs. Barefoot and did not go out 
again that night. There was evidence also that it took not 
less than half an hour to walk from Mrs. Stout’s to the mill 
dam, so that if he were guilty, the murder and disposal of the 
body could not have occupied him for less than an hour. 


Of very much more human interest was the real cause of 
the tragedy as it may be inferred from the evidence of other 
defence witnesses. The girl was a Quaker and in love with 
Marston, torn between her religious principles and het 
affections, and tormented by his growing indifference. Her 
letters, quaintly and variously signed “ your obliged friend,”’ 
“‘ your very sincere friend,’’ ‘‘ yours, etc.’’, and (on one occa- 
sion, incongruously) ‘‘ your loving Duck,’’ are very touching 
in their naivety. Clearly she had been contemplating 
suicide for some time past; but what was it that finally 
decided her? Evidence of this there is none, but one can 
make a conjecture. It seems possible that she might have 
learnt from Cowper that Marston was already in Hertford, 
staying at the Gurreys’, when she had been expecting him 
to lie at her home, or at least earnestly hoping that he would. 
Had Marston and not Cowper supped there that night (he 
was, of course, at the Glove and Dolphin), the story might have 
had a different ending : indeed, it might never have been told. 

Only the judge’s summing-up remains :— 

As to these three gentlemen . . . they talked at their 
lodging at a strange rate . What you can make of 
this I must leave to you; but they were very strange 
expressions... There was a cord found in the room and 
a bundle seen there, but I know not what to make of it... 
Truly, gentlemen, these three men by their talking have 
given great cause for suspicion, but whether they or 
Mr. Cowper are guilty or no, that you are to determine. 
I am sensible that I have omitted many things, but I am 
a little faint, and cannot remember any more of the 
evidence. 

The gentlemen of the jury, by this time, must have been 
feeling a little faint themselves, but they had the good sense 
to acquit all four of the accused. “ Escrow.” 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


DIVORCE : CRUELTY : UNREASONABLE DELAY 
Llewellyn v. Llewellyn 
Denning, Hodson and Parker, L.JJ. 5th February, 1955 
Appeal from Davies, J. 


A wife petitioned for divorce on the ground of her husband’s 
cruelty. By his answer the husband denied the wife’s allegations 
of cruelty and asked for the dissolution of the marriage on the 
grounds of her cruelty and adultery. The husband’s cross- 
charges were dismissed. On the wife’s petition the judge found 
that she had established cruelty by her husband up to July, 
1951; that she continued to live with her husband from July, 
1951, until January, 1953; that during this period the husband 
had repented, wanted a reconciliation and was not cruel to his 
wife; that during this period the wife did not condone her 
husband's previous cruelty, but that she acted in an objectionable 
Manner towards him throughout the period. The judge held 
that although the wife had established cruelty, she had been 
guilty of unreasonable delay, and in the exercise of his discretion 
he dismissed the petition. The wife appealed. 

Hopson, L.J., said that Davies, J., while observing that 
the court looked with great favour on an attempt by a wife, 
no matter what suffering she endured, to carry on with the 


Where possible the appropriate page reference is given at the end of the note 


marriage for the sake of the children, had formed the opinion 
that the wife, while staying on and being continuously nasty to 
the husband without provocation, was not thereby seeking to 
re-establish the marriage, but was holding her hand until it 
was convenient to strike; although she had a good case in 
July, 1951, she left the husband in January, 1953, not because 
she had a case, but because it suited her. The court should not 
interfere with the judge’s finding that there was in those circum 
stances unreasonable delay. The principle to be deduced 
from the cases seemed to be that the court was not to be used 
as a place to which people could come for redress just when 
it suited them; and if a judge came to the conclusion that a 
weapon was being held over the head of the spouse affected, 
he was entitled in the exercise of his discretion to dismiss the 
petition. 

DENNING, L.J., agreeing, said that, though there was no 
previous case of cruelty in the books where delay was found to 
be a reason for refusing a divorce, the judge was justified in 
refusing it in the present case. If a husband repented of his 
wrongdoing and sought forgiveness, the wife could not stay in 
the house and refuse to forgive him, while holding the past 
over his head to strike him whenever it suited her. She could 
not play fast and loose with marriage in that way. 


PaRKER, L.J., agreed. Appeal dismissed. 
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APPEARANCES: Ff. Elwyn Jones, Q.C., and P. Wien (C. James 
Hardwicke & Co., Cardiff); H. Edmund Davies, Q.C., and 
M. Evans (O. Giyndwr Davies, Bridgend). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 480 
ASSIGNMENT: EQUITABLE ASSIGNMENT OF PART OF 
DEBT: ACTION BY ASSIGNOR WITHOUT JOINING 
ASSIGNEE 
Walter & Sullivan, Ltd. v. J. Murphy & Sons, Ltd. 
16th March, 1955 

Interlocutory appeal and cross-appeal. 


The plaintiffs, who were plaster work contractors, claimed 
£1,808 from the defendants, who were builders, for work done 
by the plaintiffs under a contract between the parties. By their 
defence the defendants pleaded, infer alia, that the plaintiffs 
had authorised the defendants to pay to H. & Co., the plaintiffs’ 
suppliers, the sum of £1,558 from money owing by the defendants 
to the plaintiffs ; that this amounted to an assignment of part 
of the alleged debt, and that both as regards the £1,558 and any 
excess no claim lay without the joinder of H. & Co. This plea 
was tried as a preliminary issue before an official referee, who 
ordered that all further proceedings in the action should be stayed. 
The plaintiffs appealed and the defendants cross-appealed from 
the official referee’s order merely staying the proceedings. 

PARKER, L.J., reading the judgment of the court, said that 
it was clear that the arrangement between the plaintiffs and 
H. & Co. amounted to an equitable assignment by way of charge 
of part of the debt. Normally, in a case of equitable assignment, 
it was the assignee who sought to recover the debt, and in such 
a case the plaintiff would have to join the assignors if s. 136 of 
the Law of Property Act, 1925, did not apply. In the present 
case it was urged that the assignors could proceed without 
joining the assignee. That was an impossible contention. 
The object of giving notice to the debtor was to protect the 
assignee, and after notice the debtor paid the assignor at his 
peril. Certain observations in Hughes v. Pump House Hotel 
Co., Ltd. [1902) 2 IX.B. 190 meant that an assignee must sue in 
the name of the assignor, not that the assignor could sue for 
his own benefit. The court would not give judgment for the 
plaintiffs while there was an admitted interest outstanding 
in H. & Co. Further, as the assignment was only of part of 
a debt, the plaintiffs could not recover even the excess over 
the part assigned without joining H. & Co. (In ve Steel Wing 
Co., Ltd. (1921) 1 Ch. 349). The appeal should, accordingly, 
be dismissed. As to the cross-appeal against the staying of 
proceedings, the defendants were entitled to an order dismissing 
the claim unless it was put into proper form within a fixed 
period. The plaintiffs could join the assignees as plaintiffs, 
or as defendants if they were unwilling. Alternatively, the 
assignment could, by consent, be withdrawn, the plaintiffs 
substituting a declaration of trust undertaking to hold any sum 
recovered in trust for the assignees. Appeal dismissed. 
Cross-appeal allowed. 

APPEARANCES: J. Perrett (Hicks, Arnold & 
Stewart-Brown (Masons). 

(Reported by F. R. Dymowp, Esq., Barrister-at-Law] 


Hodson and Parker, L.J J. 


Co.); RR. D. 


[2 W.L.R. 919 


RENT RESTRICTION : WHETHER DE-CONTROLLED PART 
OF PREMISES SUITABLE ALTERNATIVE 
ACCOMMODATION 
Scrace v. Windust 
Evershed, M.R., Jenkins and Romer, L.JJ. 
Appeal from Bournemouth County Court. 
The defendant was tenant of premises within the protection of 
the Rent Acts. The premises consisted of three rooms on the 
ground floor and three bedrooms on the first floor, garage and 
garden. The landlord, having given to the tenant notice to 
quit, offered to the tenant as alternative accommodation the 
three bedrooms, one of which was to be converted into a kitchen, 
one downstairs room and the garage. The premises so offered 
were to be separated from the rest of the premises by a partition 
in the hall which would have the effect of making the alternative 
accommodation self-contained. The county court judge held 
that the landlord had offered to provide suitable alternative 
accommodation, and he made an order for possession subject to 
the alternative accommodation being made available, The 
tenant appealed, 


22nd March, 1955 
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JENKINS, L.J. (delivering the first judgment) refused to disturb 
the county court judge’s decision that the premises afforded 
suitable alternative accommodation having regard to the size of the 
tenant’s family. The appeal should, however, be allowed, for the 
landlord’s proposed conversion would have the effect of producing 
two separate and self-contained sets of premises with complete 
physical division of the one from the other which, by the terms 
of s. 35 of the Housing Repairs and Rents Act, 1954, would be 
excluded from the protection of the Acts. Therefore, the 
tenant would get in exchange for his existing protected tenancy 
of the whole house an unprotected tenancy of part of it, which 
could not be regarded as satisfying the requirement of s. 3 (3) (bd) 
of the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, that the alternative accommodation should “ afford 
to the tenant security of tenure reasonably equivalent to the 
security afforded by the principal Acts.”’ If the landlord were 
to offer the same alternative accommodation to the tenant, but 
for a term of years instead of only on a weekly tenancy, she 
might be able to satisfy the county court judge that the security 
of tenure provided by the alternative accommodation was 
reasonably equivalent to the security provided by the Kent 
Acts. His lordship then considered but did not decide what 
would be the effect of a refusal by a tenant to allow his landlord 
to enter for the purpose of effecting works of conversion. 


FEVvERSHED, M.R., and Romer, L.J., agreed. Appeal allowed. 


APPEARANCES: A.G.de Montmorency (Lovell, Son & Pitfield, 
for R. £. Druitt & Allfree, Christchurch); D. H. Stansfeld (J. W. 
Richardson). 


[Reported by Miss E. DANGeRFIELD, Barrister-at-Law] (1 W.L.R. 475 


INFANT : MARRIAGE ANNULLED FOR BIGAMY: POWER 
TO GRANT CUSTODY OF CHILDREN TO MOTHER 


Bryant v. Bryant 


24th March, 1955 

Appeal from a Commissioner sitting in divorce. 

The Matrimonial Causes Act, 1950, provides, by s. 26 (1): 
‘‘ In any proceedings for divorce or nullity of marriage or judicial 
separation, the court may . . . make such provision as appears 
just with respect to the custody, maintenance and education 
of the children, the marriage of whose parents is the subject 
of the proceedings... In October, 1941, the petitioner 
went through a form of marriage with the respondent. At that 
time, unknown to the petitioner, the respondent was married to 
a woman still living. The parties lived together and two 
children were born of that cohabitation. The petitioner then 
learned that the marriage was bigamous. Proceedings were taken 
against the respondent for bigamy. He was convicted and served 
a sentence of imprisonment. In September, 1948, he obtained 
a divorce from his lawful wife, and the petitioner and he went 
through a second form of marriage which was lawful. After that 
the petitioner gave birth to her third child. Subsequently, 
when the respondent deserted her and committed adultery, 
the petitioner brought proceedings in which she sought a decree 
of nullity in respect of the first form of marriage and a decree of 
divorce in respect of the lawful marriage. Both decrees were 
granted. She also sought orders for custody of the three 
children. She was granted an order for custody of the youngest 
child, but in respect of the two children born of the bigamous 
union the commissioner held that he had no jurisdiction to make 
an order since the children were illegitimate and were not 
legitimated by the subsequent valid marriage of the parents. 
He therefore refused to make an order for custody of those two 
children. ‘The petitioner appealed. 


SINGLETON, L.J., said that the reason for use of the words 
in s. 26 (1), ‘“ the marriage of whose parents is the subject of 
the proceedings,’ instead of the words “ husband and wife,” 
was to enable an order to be made for custody, etc., in the case 
of children born of a marriage which turned out, for one reason 
or another, to be null and void. The appeal should be allowed. 


Hopson, L.J., agreeing, said that the commissioner seemed 
to have found some difficulty because of the headnote in Galloway 
v. Galloway [1954] P. 312, which stated that the subsection 
“did not extend to an illegitimate child born of parents in 
circumstances precluding its legitimation per subsequens mairi- 
monium.”’ That language did not cover children who, as in 
the present case, were expressly covered by the language of 
the subsection 
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Morris, L.J., agreed. Appeal allowed. 


APPEARANCES: E. Somerset Jones (Chamberlain & Co., for 
Williams, Elsby & Bren, Bootle) ; the respondent did not appear 
and was not represented. 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 922 


QUEEN’S BENCH DIVISION 


DOCK REGULATIONS : SHIP PAINTED IN DRY DOCK: 
“WORK OF REPAIR”: SAFE MEANS OF ACCESS 
Hurley v. J. Sanders & Co., Ltd., and Another 
Glyn-Jones, J. 24th February, 1955 

Action tried at assizes. 

The Shipbuilding Regulations, 1931, provide that ‘‘. . . the 
following regulations . . . shall apply to the construction and 
repair of ships. . .’’ and that “it shall be the duty of the 
occupier to comply with . . . these regulations, provided that, 
when a ship is being repaired in public dry dock, the person 
who contracts with the owner... to execute the work of 
repair shall be deemed to be the occupier.’’ By reg. 1: ‘‘ Safe 
means of access shall be provided to all parts of the ship to which 
persons employed may be required to proceed in the course of 
their employment.’’ The first defendants, who employed the 
plaintiff as a painter, were engaged under contract with the 
second defendants in painting with anti-fouling paint the hull 
of a ship then in a public dry dock. The dock had been let by 
its owners to the second defendants, who had contracted with 
the owner of the ship to execute the work being undertaken by 
the first defendants. The plaintiff in the course of his employ- 
ment was required to paint a part of the hull of the ship amidships, 
and for this purpose was provided with a striker, a bamboo rod 
about 8 feet long, to which was attached a brush. The painting 
of that part of the hull could be done only from the altar courses, 
a series of steps forming the upper part of the dock wall, the 
painter standing on one of the courses and painting so much of 
the ship as could be reached with his striker, down to a few feet 
below the level of the top of the vertical wall which bounded 
the bottom of the dock. The plaintiff was making his way 
towards the altar course from which he was to work, taking 
with him his bucket of paint and striker, and proceeding down 
the altar cov.ses, when he fell and sustained injury. The 
plaintiff claimed from the second defendants damages for breach 
of the duty imposed upon them as the notional occupier to provide 
safe means of access for him to all parts of the ship to which he 
was required to proceed. 


GLyNn-JONEs, J., said that the altar courses were dangerous 
as a place of work or means of access, so that the first defendants 
were in breach of their duty at common law to take reasonable 
care for the plaintiff’s safety. As regards the second defendants, 
the first question was whether the regulations applied, which 
depended on whether painting was ‘“ work of repair.’’ The 
second defendants had relied on L. & N. E. Railway Co. v. 
Berriman [1946] A.C. 278: but whether a given piece of work 
was a repair was a question of fact depending on the circum- 
stances of a particular case, and it could not be said that, because 
the House of Lords by a majority decided that oiling the points 
on a railway was not repairing the permanent way within the 
meaning of a particular Act, the court was constrained to decide 
that to put a ship into dry dock to renew the anti-fouling 
composition was not repair. The line between maintenance 
and repair was a fine one, and they might not be considered 
mutually exclusive. In Day v. Harland & Wolff, Ltd. [1953} 
1 W.L.R. 906, it was held that painting a ship in dry dock was 
a ‘‘repair’’ within the regulations, and Taylor v. Ellerman’s 
Wilson Line, Ltd. [1952] 1 Lloyd’s Rep. 144 was not inconsistent. 
Accordingly, the work on which the plaintiff was engaged was 
one of repair. On the facts, the second defendants must be 
deemed to be “‘ occupiers,’’ having regard to the terms of the 
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regulations, and they were accordingly under a duty to comply 
with reg. 1. The fact that the plaintiff's route lay over the 
dock and not over any part of the ship did not deprive him of 
his right to safe means of access under the regulations, nor did 
the fact that he worked from the dockside and not on the ship. 
As the altar course was unsafe at common law, it must also be 
unsafe under the regulations, and the plaintiff was entitled to 
succeed. Judgment for the plaintiff. 


APPEARANCES: G. G. Blackledge, Q.C., and Lambert (Riley, 
Sutcliffe & Co., Blackburn) ; R. H. Forrest, Q.C., and C. M. 
Clothier (Laces & Co., Liverpool). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 470 


FERRY : DISCONTINUANCE FOR FINANCIAL REASONS : 
MANDATORY INJUNCTION TO COMPEL CONTINUED 
OPERATION NOT GRANTED 
A.-G. ex rel. Allen v, Colchester Borough Council 


Lord Goddard, C.J. 31st March, 1955 
Action. 


A municipal corporation, which owned the franchise of a 
public ferry crossing a river between F, a village on the south 
bank, and W, a small town on the north bank, discontinued 
the operation of the ferry. In a relator action brought by the 
Attorney-General on behalf of a resident of F for a declaration 
that the corporation was obliged to maintain and operate the 
ferry at all reasonable times, and to carry foot passengers willing 
to pay the toll, and a mandatory injunction commanding them 
so to do, the corporation admitted their obligation to operate 
the ferry, but contended that it had become so burdensome 
that no mandatory injunction ought to be granted. The 
evidence showed that the ferry was not extensively used and 
that the toll charged was insufficient to pay the wages of the 
ferryman. 


LorpD GoppDaARD, C.J., said that the law regarding ferries 
had been stated in Wetton v. Goodden (1866), L.R. 2 Eq. 123, 
where it was said that a ferry was the continuation of a public 
highway across a river ; it was a monopoly granted by the Crown 
in consideraion for the benefit which it conferred on the public, 
and the owner was bound to provide a proper service on pain 
of indictment. No doubt the owner of a ferry who failed to 
perform his duty was liable to indictment, and the Crown could 
also revoke the franchise by scive facias. The relator contended 
that these remedies were of no advantage to him, and that equity 
must come in and compel the defendants to continue the service. 
It might be that a person who had suffered special damage 
might have an action on the case. There was no precedent for 
the granting of a mandatory injunction in such circumstances, 
or for the maintenance of a highway. The remedy of mandamus 
was closely akin, and the Oxford and Witney Turnpike case, 
(1840), 12 Ad. & E. 427, showed that mandamus would not lie 
to compel the repair of a highway. It was not easy to be precise 
as to when equity would or would not grant a mandatory injunc- 
tion, but it seemed that it would not be granted to enforce the 
performance of personal services or the doing of a continuous 
act which required the continuous employment of people: 
Powell Duffryn Steam Coal Co. v. Taff Vale Railway Co. (1874), 
L.R. 9 Ch. 331. There was no precedent for the granting of an 
injunction enjoining the continuance of a business. If a ferry 
was so little used that it could only be run at a loss, it would be 
inequitable to compel the owner to work it on pain of imprison- 
ment or sequestration. An injunction must be refused, and a 
bare declaration would be of no service to the relator or other 
inhabitants. Judgment for the defendants. 


APPEARANCES: RF. C. Binney (Lawrence Jones & Co.); 
L. K. E. Boreham (Sharpe, Pritchard & Co., for N. Catchpole, 
Colchester). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law} [2 W.L.R. 913 


OBITUARY 


Mr. G. B. HARRISON 


Mr. George Beaumont Harrison, retired solicitor, of Skipton, 
Settle and Barnoldswick, died on 6th April, aged 61. He was 
Clerk to the Skipton Magistrates from 1942 to 1950, and had been 
Clerk to the Otley Bench and Deputy Clerk to Skipton Rural 
Council. He was also solicitor to the Craven Tenant Farmers’ 
Association. He was admitted in 1923. 


Mr. T. W. NAYLOR 
Mr. Thomas Worthington Naylor, solicitor, of Blackpool, 
died on 11th April, aged 48. He was admitted in 1934. 


Mr. D. P. REES 
Mr. David Phillips Rees, solicitor, of Cardiff, died on 15th March, 
aged 65. He was admitted in 1914. 
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SURVEY OF 


STATUTORY INSTRUMENTS 


Assizes (North-Eastern Circuit) Order, 1955. (S.I. 1955 No. 560.) 
5d. 


Civil Defence (Designation of the Minister of Agriculture, 
Fisheries and Food) Order, 1955. (S.I. 1955 No. 555.) 
Coal Mines Regulation (Suspension) Order, 1955. (S.I. 1955 


No. 549.) 

County of Northampton Review (Amendment) Order, 1955. 
(S.I. 1955 No. 525.) 

Dennyloanhead - Kincardine - Kirkcaldy - St. Andrews Trunk 
Road (Balchrystie West and East Diversions) Order, 1955. 
(S.I. 1955 No. 524.) 

Devon River Board (Fisheries) Order, 1955. (S.I. 1955 No. 543.) 

East Africa (High Commission) (Amendment) Order in Council, 
1955. (S.1. 1955 No. 550.) 

Export of Goods (Control) (Consolidation) Order, 1955. (S.I. 
1955 No. 518.) 1s. 2d. 

Fire Services (Conditions of Service) (No. 2) Regulations, 1955. 
(S.I. 1955 No. 504.) 

Milk (Special Designation) (Specified Areas) (Scotland) Order, 
1955. (S.I. 1955 No. 531.) 

New Hebrides Order in Council, 1955. (S.I. 1955 No. 553.) 

Nyasaland Order in Council, 1955. (S.I. 1955 No. 552.) 

Pacific (Amendment) Order in Council, 1955. (S.I. 1955 No. 551.) 

Reciprocal Enforcement of Judgments (Australian Capital 
Territory) Order, 1955. (S.I. 1955 No. 559.) 

Royal Irish Constabulary (Widows’ Pensions) Regulations, 1955. 
(S.I. 1955 No. 529.) 


POINTS IN 


Landlord Responsible for Outside Repairs—TENANT 
PAINTING EXTERIOR—EFFECT 

Q. In March, 1940, a lease of a dwelling-house was granted for 
a period of three years, and under the terms of the lease the 
landlord was responsible for all outside repairs. Since the date 
of expiry of the lease the tenant has been holding over. The 
landlord has painted the outside of the premises on two occasions 
since the date of commencement of the lease, but the exterior 
again badly needs painting. In view of the fact that there has 
been no increase in the rent the tenant is quite prepared to 
undertake the work at his own expense, but before doing so he 
would like an answer to the following questions, namely: (1) If 
the tenant decides to do the work, will he first have to obtain the 
consent of the landlord ? (2) If he does the outside decoration on 
this occasion, how will this affect the landlord’s liability to do 
the work in the future ? (3) If the landlord at some future date 
desires to increase the rent and serves the necessary notices on the 
tenant, will the fact that the tenant has undertaken the work on 
this occasion be favourable to him or not ? 


A. (1) Unless there be a tenant’s covenant restraining the 
covenantor from painting the exterior, the tenant is in our 
opinion entitled to do the work, provided that he does not so do 
it as to diminish the value of the reversion or alter the nature of 
the thing demised (e.g., by adopting a colour scheme which might 
appeal to certain zsthetes but would make the house something 
different or less marketable). (2) Future liability would not, we 
consider, be affected by waiver of a single breach of covenant 
(see Western v. MacDermott (1866), L.R. 2 Ch. 72; Sayers v. 
Collyer (1884), 28 Ch. D. 103 (C.A.); Wolfe v. Hogan [1949] 
2 K.B. 194 (C.A.)). (3) The effect, in our view, would be that the 
landlord would not be entitled to include work done by the tenant 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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THE WEEK 


Rubber Manufacturing Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1955. (S.I. 1955 No. 544.) 

Stopping up of Highways (Buckinghamshire) (No. 2) Order, 1955, 
(S.I. 1955 No. 539.) 

Stopping up of Highways (London) (No. 16) Order, 1955. (S.I. 
1955 No. 536.) 

Stopping up of Highways (Middlesex) (No. 5) Order, 1955, 
(S.I. 1955 No. 540.) 

Stopping up of Highways (Sheffield) (No. 1) Order, 1955. (S.I. 
1955 No. 541.) 

Stopping up of Highways (Wakefield) (No. 1) Order, 1955. 
(S.I. 1955 No. 542.) 

Supplies and Services (Defence Purposes) (Guernsey) Order in 
Council, 1955. (S.I. 1955 No. 558.) 

Supplies and Services (Defence Purposes) (Isle of Man) Order in 
Council, 1955. (S.I. 1955 No. 556.) 

Supplies and Services (Defence Purposes) 
Council, 1955. (S.I. 1955 No. 557.) 


(Jersey) Order in 


Transfer of Functions (Ministry of Food) Order, 1955. (S.I. 1955 
No. 554.) 6d. 
Wild Birds (Eggs of Common Birds) Order, 1955. (S.I. 1955 


No. 545.) 

Wild Birds (Eggs of Common Birds) (Scotland) Order, 1955. 

(S.I. 1955 No. 563 (S. 55).) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


PRACTICE 


in the “ work of repair ’’ qualifying him for an increase in rent 
under the Housing Repairs and Rents Act, 1954, Pt. II, and this 
might conceivably mean that, work which the landlord has 
himself had done not being sufficient, he would not be able to 
increase the rent at all. We note that the legislation is impersonally 
phrased: ‘“‘ evidence that work of repair . . . has been done”’ 
(s. 23 (1) (6)); ‘‘ work of repair . .. has been carried out”’ 
(Sched. II, para. 1; and Housing Repairs (Increase of Kent) 
Regulations, 1954, Sched. II, Form A, para. 2) ; but we consider 
that the object was to permit of increases when repairs had been 
carried out and paid for by the landlord’s predecessor in title, 
and that no court would read the provisions so as to apply to 
work done at the tenant’s expense ; alternatively, that the waiver 
of the one breach would be held to have the effect that the 
landlord was not “ wholly responsible for repairs.”’ 


Winding up—Deposits HELD By INSOLVENT COMPANY 


Q. We act for ‘wholesale grocers who have been purchasers 
from a company manufacturing sauces, etc. The company’s 
price list has a note at the foot to the effect that a deposit is 
charged on jars and crates which are returnable, and it mentions 
the various deposits for each size of jar. Credit has been given 
to the wholesale grocers upon the return of the crates and jars 
to the manufacturers. The manufacturing company are now in 
financial difficulties, and business between them and our clients 
has ceased. There is, however, a credit of some £23 due to our 
clients in respect of crates and jars which have been returned 
empty to the company, they having charged our clients with the 
appropriate deposits when the goods were delivered. It seems 
to us that the company are in the position of trustees towards 
our clients with regard to this deposit money, in which case it 
should be returned to them intact and not be treated as available 
for division amongst the creditors. We wrote the company’s 
accountant to this effect, but he has replied that he cannot see 
that our contention can stand. He says there is surely no 
difference between these goods and goods delivered by suppliers 
in the normal way of trade. 

We see that Halsbury, 3rd ed., vol. 2, para. 862, states that 
“Property which is in the possession of the bankrupt for a 
specific purpose does not, as a general rule, pass to the trustee, 
but is clothed with a species of trust and is subject to the same 
principles as trust property.” 

A. We are not convinced that this is a matter in which the 
principles of bankruptcy law would apply in a winding up of an 
insolvent company. There is no automatic vesting of property 
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) in a liquidator (see Halsbury, 3rd ed., vol. 6, para. 1212). v. Goodinson (1954) 2 Q.B. 118, but we are perhaps not sufficiently 
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The grocers’ money is certainly in the possession of the company. 
The question is: Is it an asset of the company, subject to 
distribution among creditors including the grocers themselves, 
or is it the grocers’ money in the company’s possession ? 
We think that in a case like this, where the deposit is made in 
the ordinary way of trade to protect the company’s interest in 
the crates and jars which it owns, the deposit money is part of 
the company’s assets. We have not found any authority, but 
treating the matter as one of first impression, we think that the 
grocers are ordinary creditors for the balance of their deposits. 
Income Tax and Sur-tax—ORAL AGREEMENT INCREASING 
PAYMENTS UNDER MAINTENANCE ORDER 

Q. We are acting for a client whose wife divorced him and 
obtained an order for maintenance against him. Our client’s 
means increased, and by an arrangement with the wife’s solicitors 
it was agreed in correspondence between our respective firms 
that our client should pay an additional sum by way of 
maintenance as if the order had been varied. This agreement 
was never evidenced by any order of the court, or any agreement 
under seal, as it was desired to save expense and time, and was 
fully understood by the other firm, acting for the wife, and our- 
selves, acting for the husband, that there was good consideration 
for the agreement reached in correspondence. The Special Com- 
missioners now refuse to accept this agreement as a binding 
arrangement charging our client’s income, and will not admit 
the charge for sur-tax purposes, and although our client has 
provided his wife with certificates of deduction of tax, showing 
the amounts of tax deducted, it seems possible that she will 
not be able to recover the tax if the inspector follows the same 
lines as the Special Commissioners. Does the agreement between 
our respective firms constitute a valid agreement for additional 
maintenance ? The payments by our client have been made by 
quarterly or monthly sums. The payments under the order 
and under the correspondence were lumped together. If any 
difficulty is likely to arise, no doubt a varying order can be 
obtained or an agreement under seal entered into. Is it con- 
sidered that the Commissioners are likely to accept such an 
order or such an agreement as having effect from a past date, 
ie., the date from which the additional payments agreed in 
correspondencz commenced ? 

A. It is our experience that the Revenue authorities are 
never prepared, if it can be helped, to accept oral dispositions. 
Things being as they are in this field of law, we do not know 
that they can be blamed, as a matter of general policy, for adopting 
this attitude. We think it will be most promising to contend 
that the arrangement was a contract, concluded between duly 
authorised agents for the parties on their behalf, whereby the 
husband undertook to pay the wife 4 per annum during their 
joint lives in consideration of her not applying for a variation 
of the court order. It is difficult to find any other valuable 
consideration to support the contract. Unfortunately, however, 
\t appears to us that such a contract might well be unenforceable 
as contrary to public policy. See Bennett v. Bennett (1952 
1 K.B. 249. That case was, however, distinguished in Goodinson 


informed of the precise circumstances of your case to know if it 
can be similarly distinguished. If there was a contract which 
is not unenforceable as being against public policy we do not see 
why it is not an effective disposition for tax purposes although 
it will, of course, be necessary to prove its existence and terms, 
and we rather think that that will not be done without a hearing 
before either the General or the Special Commissioners. We 
would be inclined to advance to the Revenue authorities the 
argument based upon contract (saying nothing about Benett \ 
Bennett) and see what their counter-contentions may be \t 
that stage we are inclined to think that you would be well advised 
to put the whole facts and correspondence before counsel 
specialising in Revenue matters, since, as we say, we doubt if 
you will succeed without an appeal and if an appeal is to be 
launched it would, we think, be better to have such considered 
advice. 


Town and Country Planning—LANDOWNER RETAINING BENEFI1 

CLAIM—BUILDER APPORTIONING DEVELOPMENT CHARGE 
Q. A local builder purchased land from a local landowner 
who on completion (we believe) retained the claim for loss of 
development rights in such land for himself and did not assign 


OF 


it to the builder. The builder developed the land and was 
called upon to pay a block development charge, which he did, 
and which he apportioned out between the several houses 

approximately 460 per house. On the assumption that the 
landowner retained the benefit of the claim for himself, has 


(a) the builder, or (b) the house-owner any hope of a successful 
claim for refund of the development charge paid ? How would 
the position be affected if the landowner had assigned the claim 
to the builder ? Would the builder or house-owner have any 
better chance of reclaiming the development charge already 
paid ? 

A. We doubt whether either builder or 
claim. The only section of the Town and Country Planning 
Act, 1954, under which either might be entitled to a payment is 
s. 11 (residual payment in a case analogous to Case A), but in our 
opinion the builder could not claim because he had no interest 
in the land on Ist January, 1955, and the house-owner because 
he has not “ incurred a development charge,’’ though no doubt he 
has paid the charge indirectly in the purchase price he paid 
for the house (contrast the wording of s. 11 (1) (a) of the Town 
and Country Planning Act, 1954, with that of s. 3 (1) (/ It 
is possible to argue that the house-owner has incurred a develop- 
ment charge, and we suggest that he should make an application 
to the Central Land Board, though we are not optimistic about 
the result. If the application were successful the payment 
should approximate to the apportioned amount of the develop- 
ment charge less the amount (if any) by which the purchase 
price the builder paid for the plot was less than its full market 
value (i.e., the existing-use value plus the development value) 
If the claim had been assigned to the builder, he would be entitled 
to a Case A payment (s. 3) of the amount of the development 
charge up to the agreed amount of the Pt. VI claim. The houss 
owner would not benefit. 


} 


house-owner has a 


NOTES AND NEWS 


Honours and Appointments 


Mr. CHRISTOPHER JORDAN ARROw, solicitor, of Yeovil, has 
been appointed to succeed Mr. F. W. Willmott, solicitor, of 
Taunton, as Clerk to the Somerton Petty Sessional Division. 

Mr. REGINALD HAROLD HArRBowrR, first assistant in the 
justices’ clerk’s office, Yeovil, has been appointed to succeed 
Col. H. C. C. Batten as Clerk to the Justices for the Yeovil 
Petty Sessional Division. 

Mr. Lestig JOHN DANIEL, 
Vice-President of the Rotary 
and Ireland for 1955-56 at the 


solicitor, of Hove, was elected 
International in Great Britain 
annual conference on 16th April. 


Miscellaneous 
DISTRIBUTION OF BULGARIAN AND HUNGARIAN 
PROPERTY 
A Board of Trade announcement states that the Administrators 
of Bulgarian and Hungarian Property have received an 


Amendment No. 1 (Command Nos. 9444 and 9443 respectively) 
to the directions issued by Her Majesty's Treasury on 6th August, 
1954, and published as Command 9237, 1954 and 923s, 1954, 
respectively. The amendment is designed to cover a small 
class of claims which were inadvertently excluded from the 
scope of the directions of 6th August, 1954. The claims in 
question are those which could have been made and accepted 
but for the fact that between 28th July, 1952, and 7th August, 
1954, the persons who would otherwise have been entitled to 
claim had died, or become mentally incapacitated, or had become 
bankrupt, or subject to winding up. The scope of the amendment 
is strictly confined to claims within this definition. The 
administrators believe that the majority of such claims had 
already been notified to them by 28th February, 1955, the 
closing date for claims in general. In order, however, that any 
other claimant brought for the first time within the scope of 
amending direction may make a claim the Treasury has prescribed 
3lst May, 1955, as the latest date on which claims covered by 
the amending direction (and claims of that class only) may be 
accepted by the administrators. 
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Applications for the appropriate claim form should be made 
at once to the Administrators of Bulgarian or Hungarian Property, 
Branch Y, Lacon House, Theobalds Road, London, W.C.1. 
It is emphasised that such claim forms duly completed must be 
lodged with the administrator not later than 3lst May, 1955. 
Persons who have already submitted such claims need take no 
further action. 


DISTRIBUTION OF ROUMANIAN PROPERTY 


A Board of Trade announcement states that the Administrator 
of Roumanian Property has received an Amendment No. 1 
(Command 9442) to the directions issued by Her Majesty’s 
Treasury on 26th July, 1954, and published as Command 9228, 
1954. The amendment is designed to cover a small class of 
claims which were inadvertently excluded from the scope of 
directions of 26th July, 1954. The claims in question are those 
which could have been made and accepted but for the fact that 
between 28th July, 1952, and 27th July, 1954, the person who 
would otherwise have been entitled to claim had died, or become 
mentally incapacitated, or had become bankrupt, or subject to 
winding up. The scope of the amendment is strictly confined 
to claims within this definition. The administrator believes 
that the majority of such claims have already been notified 
to him by 31st January, 1955, the closing date for claims in 
general. In order, however, that any other claimant brought 
for the first time within the scope of the amending direction 
may make a claim the Treasury has prescribed 3lst May, 1955, 
as the latest date on which claims covered by the amending 
direction (and claims of that class only) may be accepted by the 
administrator. 

Applications for the appropriate claim form should be made 
at once to the Administrator of Roumanian Property, Branch Y, 
Lacon House, Theobalds Road, London, W.C.1. It is emphasised 
that such claim forms duly completed must be lodged with the 
administrator not later than 31st May, 1955. Persons who have 
already submitted such claims need take no further action. 


The Home Secretary announced in the House of Commons on 
7th April that a second court would be opened on 25th April 
at Clerkenwell, where an additional Metropoiitan magistrate 
would sit in the spare court room. At the same time there 
would come into force an alteration in the court boundaries in 
favour of the most congested courts. 


DEVELOPMENT PLANS 
LEEDS DEVELOPMENT PLAN 

The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Leeds. The plan, as approved, will be deposited in the Civic 
Hall for inspection by the public. 


SWANSEA COUNTY BoROUGH DEVELOPMENT PLAN 


The above development plan was on 31st March, 1955, sub- 
mitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the County Borough 
of Swansea. A certified copy of the plan as submitted for 
approval has been deposited for public inspection at the office 
of the Borough Engineer and Surveyor (Town Planning Section), 
at St. Faith’s Hall, St. Helen’s Road, Swansea, and is available 
for inspection free of charge by all persons interested on week-days 
between 9 a.m. and 1 p.m. and between 2.30 p.m. and 5 p.m. 
(9 a.m. and 12.30 p.m. on Saturdays). Any objection or repre- 
sentation with reference to the plan may be sent in writing to 
The Under-Secretary, Welsh Office, Ministry of Housing and 
Local Government, Cathays Park, Cardiff, before Ist June, 1955, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
Swansea County Borough Council and will then be entitled to 
receive notice of the eventual approval of the plan. 


WALLASEY CouNTY BoroUGH DEVELOPMENT PLAN 
On 29th March, 1955, the Minister of Housing and Local 
Government approved, with modifications, the above development 


plan. A certified copy of the plan, as approved by the Minister, 
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has been deposited at the Town Hall, Wallasey. The certified” 
copy of the plan so deposited will be open for inspection, free) 
of charge, by all persons interested between 9 a.m. and 5.30 p.m) 
on week-days and 9 a.m. and 12 noon on Saturdays. The plan} 
became operative as from 9th April, 1955, but if any person 
aggrieved by the plan desires to question the validity thereof 

or of any provision contained therein on the ground that it ig 

not within the powers of the Town and Country Planning Act, 

1947, or on the ground that any requirement of the Act or any © 
regulation made thereunder has not been complied with in 

relation to the plan, he may, within six weeks from 9th April, © 
1955, make application to the High Court. 


Wills and Bequests 


Mr. R. M. Manser, solicitor, of Bournemouth and Poole, left 
£83,145 (£82,065 net). 


SOCIETIES 


The annual general meeting of the BLACKBURN INCORPORATED 
Law AssociATION was held on 31st March. Mr. C. G. B, 
Blanthorne was elected president in succession to Mr. R. H. G, 
Horne, and Mr. N. Lees was elected vice-president. Mr. A. Carter 
and Mr. J. W. Hollows were re-elected hon. ‘treasurer and hon, 
secretary respectively. 


The seventieth annual general meeting of the CHESTER AND 
NortH WALES INCORPORATED LAW Society was held at the 
Town Hall, Chester, on Wednesday, 30th March, 1955, when the 
following were appointed officers for the ensuing year: president, 
Mr. Alan M. Miln, of Chester; vice-president, Mr. J. Kerfoot 
Roberts, of Holywell; hon. treasurer, Mr. H. L. Birch, of 
Chester; hon. secretary, Mr. J. C. Blake, of Chester. The 
following were elected to serve on the committee: Mr. J. Myles 
Wilson, of Chester; Mr. J. S. Haselhurst, of Northwich ; Colonel 
J. Douglas Porter, O.B.E., D.L., of Conway; Mr. H. G. Carter, 
of Caernarvon. Forty-four members were present. The meeting 
was followed by the annual dinner, attended by seventy-seven 
members and guests, who included Mr. F. H. Jessop (President | 
of The Law Society), His Honour Judge H. Emlyn Jones, The 
Venerable Archdeacon R. V. H. Burne, Dr. A. Wesley Hill 
(President of the Chester and North Wales Medical Society) 
and Mr. Dennis E. Evans (President of the local Auctioneers, 7 
etc., Society). 

The following have been elected officers of the CHESTERFIELD 
AND NortuH East DERBYSHIRE LAW SocirEty: Mr. A. J. Cook, | 
president ; Mr. E. P. Bastide, vice-president ; Mr. G. A. Hotter, 
secretary ; and Mr. G. H. Slack, treasurer. 


the 
Reel Club. 
Members Is., guests | 
llth May: Talk by Mr. H. A. Palmer, Registrar of 


SOCIETY announce 


The Soxticitors’ ARTICLED CLERKS’ 
5th May: 


following programme for May, 1955: 
The Law Society, 6 p.m. Refreshments. 
ls. 6d. 
the Courts-Martial Appeal Court, 7 p.m. New members are ~ 
especially invited, and refreshments will be served free at The 7 
Law Society from 6 p.m. 18th May: Surprise Outing, men only. 

Applications to Clive Kelly (CEN 5718). 25th May: a party 

to see Danny Kaye at the Palladium. Applications to Anne 

Churchill (ACO 0183 or HOL 6821). 


THe Union Socttty or Lonpon announce the following 
subjects for debate in April and May: Wednesday, 27th April: 
‘That four-power talks at the summit offer the best hope of 
peace.’’ Wednesday, 4th May: ‘‘ That this House deplores the 
disappearance of the stick and the carrot.”’ 
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